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Second Nolificalion of a Non-Compliant Appoal Brief 

This communicaiion is a response to a second notification of a Non-Compliant 
appeal brief having a smiling dale o( 02/15/2007 and aettiny lorlh a one monlh period 
for response which would expire on 03/152007. 

Tho appellant has studied ihe Nolilication oarelully wilh Ihc following results: 

The exarninor has chock-marked box 2 on tho Notification indicating thai the 
brief does not contain a statement of tfie status ul ail of the claims. In response the 
appellant directs the oxarnirKijr^y aiU^nlion io iht; brief on page 1 under (cXiii) and (1) 
Status of the c laims. This paragraph cioarly plains ihe siatus of the claims. 

The exarninor has ctiockud marked box 5 slating that the brief does not 
contain a concise statement of each grourid of rtjjection presented. The examiner's 
attention is directed to the brief en page 1 in tho [paragraph (cXvi) Grcurids of 
Rejection to be r g^vie wed on appeal. It clearly appears that the appellant followed the 
mandates of 37 CFR 41 .37. 

Tho uxarninor fjur* check marked box 6 iitatirig itiyt ttio brief does not present 
an argument under a separate heading for each ground of rejection. The examiner's 
attention is directed lo page 3 o( Ihe brief under (c)(v!i) and the heading Arqurneni . U 
is believed that this dearly satisfies ttio requirements of 37 CFR '11.37. These 
headlines were already present in the earlier fiiod Brief on Appeal. Ttie appellant is 
quite confused why the examiner has to check mark ihcso iloms on the Notification 
while in fact he had already complicHl wilh the mandates of 37 CFR. 

The examiner has check-marked box 10 with a supporting statement 
indicating the status of claim 16 incorrect. Claim 16 hfis been witfidrawn from the 
appeal and has been indicated in item 2 of the brief that the claim 16 is withdrawn 
under a restriction requirement. Tho examiner now acknowledges that in items 5 and 
6 an argument srjctiof] is present in tho brief. 

The Appellant is desirous to advance ihis iippeal is quickly as possible. Tho brief 
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was filed on 24 Novombor 2006 and yot it took tho oxaminor almost throo months to 
sitnpiy send Non-Comphani Nolilicaiion. The Appoliani is iuoKiny forward to a 
Notification of Allowanco or an Examiner's Answer. 

Wernor HvScliroodor 
Reg. No. 36,387 

Dale; ^Jtjzi/f>7 
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Third Substitute Brief on Appeal 

Apptit:aiion No. 10/613,946 

The spGcitic itoms required by 37 CFR -11.37 foiUiw c>bIow: 

(c)(i) Reai Party oi intorost 

The real Party of irUorest in this applicaiiurj it> the inventor Kevin T. Connelly 

{c)(ii) Related Appeals ajid lra.ULkm;t;<^y 

There are no related Appoai.s and inter ierences 

(1) Slatus of the. Claims 
Claims 1, 4, and 9 1 1 are presently prt>t>t>tjijiod \n thii; application and are under a 
Final rojoclion. 

Claims 2, 3, 5 8 and 12 - 16 aro withdrHwn ijubjcct tu ;i restriction requirement 

(cXiv) (2) Slatuifi; of Ariiondrnenis 

a) A Final Rejoetion wa^ mailed on 05/08/2006. 

b) Applicant answered ihio Final Reiociion by way of rc^rnarks and arguments on 
08/16/2006 

(:) The examiner ryj^porjded to appiicaniV; argiimeiit.s by way an Advisory Aoiion 
which war. rrtailfid on 08/26/2006. TUa examiner annwereri by slating "that the 
arguments were nol deorned persuaslyo to make the claimed invcniion overcome ihe 
prior art of record and pfaco Iho application in condition for ailowance." 
(c)(v) (3) Siirnrnary of lf?c inv()nlfen 

The Apptjilant'i; invention pertains to a i^hadc: .vind rain umbrella combination. Tiio 
basic Ljmbrelia. as shown m itie drawingr,, consists oi having a conveniKjnal shaft 2 
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and expandinq nbs 10 hi a top of the shaft ?! A shado cover 4 is placed ovor iho ribs 
10 and IS fastened to the peripheral points of the rib^i. The sStiride cover 4 cofssii^ls of 
a wov€;n moch fabric for profeclfon against ultravioiet rays of Iht? sun (t^ee page 2, 
lino 12. Hywovor iho rrio£;h fabric allows for a vsntiiation by air (pacje 2, line 14) 
boing able lo p2£;£ ifiroo^h tfje rnesh of the shade cover, Thiii umbrella appears in 
nriany instances in sijn-backf3d arf3ai; to prolocl again^ii ihe UV rays of the sun. in 
ca^e of rain a water proof cover 7 rnay irrifnt^dialoly bo placed over ihe bhade cover. 
The rain cover may bo placed ovttr i\m yhado cover A by way of fastening the 
poriphoral points 9 of the rain cover lo pojnty of Iho ribs. The ryin cover has 
subsianiiaiiy ifio same size as ihe shade cover (page 2, hno 19) and is .stored 
somewhere on Ihe urnbrolla sfiaft when not in use (hig. 3 at 20) ur ( Fig 1 at 6). 

{c)(vi) Grounds of RejeotiorLip be reviewed on.oppeal 

Claims 1 and A are rejected under 35 U.S C 103(a) as b«ing unpateniablo over 
Johnson US Pritent Wrj, 5,487,101 in view of Biloui US Patent No. 5,678,587 and in 
view of Kijpforman US Patersi No. b.y90,506. Iho examiner has to apply ihree 
references lo nvike (fns reiecticn. 

Claims 9 • 11 are reiected under 35 U.S.C. 103(y) as being unpatoniable over 
Johnson '401 in view of Kupferman '506 ar'.d LSilotti '587 as applied to claim 1 above 
and further in view of A[!ee US Patent No 6.378,539. The examinor has to apply four 
references to make ihis rejection. The examiner was challenged m proviou:> actions 
in the {JSC of multiple references and she an.swHred with citation ol /V) Gorman , 
933 F. 2d 982, USPQ 2d 1S6b (Fed. Cir.1991). It may be that the references are m 
the same urribreHa ait bul ihe cited references are cuJifo different from what is 
claimed. 
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wilh respect (o tho rcjyosiori of claims 1 iu^d 4 
Thu rejectfori of ciaims 1 arid 4 casjnoi ytand becau£;c iho ryforonco to Johnson is an 
entire difforont concept and conyfruction. Tf.e reference io Jofirison does not 
disclose thft coricwpt of a two mode iiso of an umbrella as Ik claimed by appellant, 
thai is the use as sun shade umbrella and in a second mode Ific wso as a rain 
umbrella. Johrii;on discloses a windprooi umbrslla i\vM can only bo used in one 
mode and that is if Iho urrtbrclla, while in use, is ^iubjected fo high winds ii is resistant 
to an invorsion from high windt;. I fsis is the only purpOHo of the Johnson umbrGlla. 
The disclosed umbrella has a po;:! to be grasped by a u:;cr and a piuralify of ribs 
extending outwardly in a radial diroction. A lower canopy is secured in a covering 
relation on Iho nbs. The lower canopy or cover indudo-j a plurality of vont holes 
ihere througfi and a channe! forming mornbcr secured io [ho lower canopy in 
surrounding relation Io each lower vor»t fiole. If this umbrella, so far described, 
would be used as a stiado cover, as is claimed, il would bo. lotally useless because of 
the vent holes 34 therein. 

However, Johnson provides an additional stationary cover over the lower cover which 
may bo fa.siened io tfio peripheral points of the ribs. In the Abstraci t( is expressly 
Slated that the upper canopy has a dimension losrt than the lower canopy. Ihis is 
contrary io what Appellanf is claiming in claim 1. (n addition, th<3 upper canopy has 
openings 44 therein fo let winds to pass there ihrouHti. 

Tfte examiner slates ifiat "John.son has a shade coMor 20 over and supporl^d by the 
ribs 18". The examiner continuos to stale thai "ifio shade cover is made of a water 
resistant material with openings for allowing, ventilation to pass there tfirough". This 
is an incorrec! intt^proiaiion of tho Johnsorr roforence. 

If tbarain co.ver_i& made of water qcqoI material and j.here are openings iheroin. ii is 
Oot a_rain proof cover at ail. 
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* The exafiiijior coniinuey to state "that tho rain cover 36 ly plaood over and 
connociod lo iho shade cover by fastoning moans". Thus incorrect. Appellants rain 
cover IS not faslonocJ lo itic shade cover but is fastened io Iho poripheral points 9 of 
the ribs 10. The examiner corjtinuos to stato iliar "the rain covor 36 has a size that 
may be substantialfy ihe .^'janio as the shade cover. This is jncorroci in lha! Johnson 
specifically slaiotj ihc uppor canopy has a dimension less than thai of the lower 
canopy (Abstract). 

(c) (vii) Arguincni 

Vt'itb rospoci to the rejection of ciaims 9-11 
The o;<amirH5r now fntroducos ihe Kupir^rfnar) rfjforonce by admiliiriii ffiat the shade 
cover of Johnson 15; not detined as a fabric made of nKJSh material for protection 
against ultraviolet rays of the i;un a:i is claimed. Ai irns point in ;he discussion, Ihe 
Appollant wants to poini out that ai no lime in the diaciosurfj of Johnson there is any 
talk bl a shade and a rain cover. Tfjo oxamjner derives tfioso y/ords from appellants 
disclosure. The Examiner continues to state ifiat "KupfOffn;)n teaches a shade and 
rain umbrella combination comprising a rain cover 24, disposed on the shade cover 
22, wherein the ytiado cover 22 having al ieast a pcrtioji 32 being made cf woven 
mesh fabric for avowing veniilaiion air io pass tho.^o through and itie rain cover 24 
covering the mesh portion for preventing the rain info the mesh portion wfien used in 
raining". Tfie examiner rnismterpreLs this reference. Tfiore is never a mention of a 
shade cover and a ra*n cover. This urnt)rella is oniy used wher» jt is raining and is 
designed to prevent an inver^^ion of the umbrella in high winds just the same as the 
base reference to Joh/iyon. The Examiner now suggests fo modify the Johnson 
umbrella by incorporating the mt;sfj fabric of Kupferrnan at least partially ever into the 
shade cover 20 of Johnson. !t is l)oiieved thai the Johnson umbrella cannot be 
modified in Ihis manner, as is suggested by the Examiner. !i is believed that this 
proposed modification would dostroy the basic function ancj concept of the Johnson 
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umbrella. This proposal is no indrcia of obviousness una should not be mado in 
rejecling claims. 

The examintsr now introduces the Bilolli roiorofico to modify the Kupferman reference 
10 provide the portion of the mesh malorial with a coal to prevent ultraviolet rays from 
the sun to the person carrying the umbreHa. There is no need to make this 
modification because boih umbrellas of Johnson and Bilotti do not use iheir 
umbrellas in a two mode fashion as is claimed by Appellant. They aro sirnply rain 
umbrellas to prevent high- winds from invorting the umbrellas. Since thoy are not 
used as shade umbrellas, by ifutrrjselves, there is rso use to convert any of thorn to 
protect against ultraviolet rays from the sun. Mono of the references to Johnson or 
Bilotti disclose that the lam covers may be kept separate, as is claimed in claim 1. 
Johnson does disclose in colufrin ?, iin« 12, ifiat the upper canopy 36 may bo 
separated from the umbrella 10 so that it can be dried independently thereof. Thus, 
any water caught between the upper canopy and the lower canopy 20 may dry in a 
shorter period of lime. This in no way suggesis ffjat the umbrolla of Johnson may be 
used in a two-wey mode as a separate shade cover and togcihor as a rain cover, 
fylone ol tfie references discloses a dual mode of u;.;e and that is, the use as a shade 
umbrella m one instance and the use as rain umbrdio by using an additional cover in 
another instance when il rams, as is claimed 
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(c)(viii) App<:j^it>d Claims. App.ericjix 

1. A shade and rain umbrella ccnibijiaiion inciuding a basic umbrella having 
a shafl and cxpandinfl rib:> ai <i iop oi said shf^fl, a shadfi covor placed over said ribs 
and fastened to a poriphoral point al (ho ond of Mid ribs., y^std yhydo cover oon«isting 
of a woven mssh fabric for proloclion riijainsi u!trav>o!ot rays of the sun but at tho 
same t^rne allowing ventilation air lo pa^ii: ihroucjli r^iid uibnc, a tieparable water proof 
fain covor is placed ovor said shado cover in the event of rairu said rairt covor is 
subs>lantially tho yyrno yi/e as said shade covor, rnoanvS for fastemrKj said rain cover 
to said peripheral point at each of the ends of said ribs, whereby said shade is used 
in sunshine and. said rain cover is added in the event of rain but separate otherwise. 

4. The umbrella combination of daim 1, wfiuroin uaid rnear^s for fasicning 
are flexible eyelets on said rai.i cover piarjod over each poirit at each end of said ribs. 

9. The umbrella cornbirjaiion of claim 1 including rr»oans for clarriping said 
shaft in an upright pociihon on arj object. 

10. The umbrolla comb^natrjn o( claim 9, wherein said means for clamping 
has a form of a C shape clamp. 

11. Tht^ umbrella combination of claim 10, wherein said C-shape cfamp has 
moany thereon for orioniing and damping said C-shapo damp in Iwo different 
directions. 
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